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INTRODUCTION 


Communications  Law  I 


19*3 


1.  Nature  of  the  Course 


The  focus  will  he  on  government  regulation  of  the  broadcasting 
industry  in  Canada^  "Communications  law"  is  of  wider  ambit  and  covers 
matters  of  a  more  private  law  nature  such  as  copyright  and 

contract.  These  will  not  be  dealt  with  directly  in  this  course  although 
students  may  choose,  if  they  wish,  to  write  papers  in  these  areas. 

There  will  be  weekly  seminar  meetings  at  which  the  reading  materials 
compiled  for  the  course  will  be  discussed.  Each  student,  in  addition  to 
attending  and  participating  at  the  seminars,  will  be  expected  to  undertake 
a  research  project.  It  is  possible  that  this  could  be  a  joint  undertaking. 

2 .  Substantial  Research  Paper 

As  a  major  paper  course,  a  research  paper  of  25-40  typed  pages 
is  required.  A  list  of  possible  topics  will  be  provided.  This  list  is  not 
meant  to  be  exhaustive  but  should  help  students  get  started  on  a  manageable 
topic  reasonably  early. 

The  paper  is  due  on  ^ 

It  must  be  carefully  typed,  fully  documented  and  footnoted  and  be 
reasonably  free  of  typographical  errors  as  well  as  those  of  syntax,  grammar 
and  spelling. 

3  .  Width  of  Approach 

Students  will  be  expected  to  acquire  a  detailed  knowledge  of 
specifically  legal  materials  such  as  the  Broadcasting  Act  and  Regulations, 
the  Canadian  Radio-television  and  Telecommunications  Commission  Act  and 
the  procedures  employed  by  the  Commission  along  with  a  number  of  the 
Commission's  actual  decisions  and  some  of  the  cases  where  broadcast  regulatory 
matters  have  reached  the  courts. 

As  well,  however,  students  must  be  prepared  to  enter  the  less 
structured  and  familiar  world  of  policy.  This  will  be  most  obvious  with 
respect  to  the  formal  policies  developed  by  the  Commission  dealing  with 
matters  such  as  religious  broadcasting  and  controversial  programming.  But 
beyond  this  lies  much  of  regulation  and  the  challenge  for  the  lawyer  is  to 

be  flexible  and  perceptive  enough  to  operate  effectively  in  this  uncharted 
territory. 


On  the  ever  shifting  frontier  of  law  and  policy  the  lawyer  needs 
both  imagination  and  an  expansive  view  of  the  range  of  sources  appropriate 
for  the  effective  representation  of  clients.  Early  indications  of  developing 
policy  (or  lack  thereof)  are  to  be  found  in  trade  journals,  ministerial 
speeches,  newspapers  and  magazines  as  well  as  in  the  confidences  of 
government  and  industry  officials. 


II 


4 .  How  to  Find  what  you  need,  or  A  Bibliography  of  Sources 


The  paper  topics  will  permit  students  to  explore  emerging  issues  in  the 
field  of  broadcasting.  This  emphasis  on  currency  implies  that  students  are 
not  expected  to  write  a  legal  memorandum  to  a  putative  senior  partner  on  a 
narrowly  defined  legal  issue.  Perhaps  the  best  guide  to  the  expectations  of 
the  papers  can  be  found  in  a  cursory  examination  of  the  sources  selected  for 
the  course's  reading  materials.  In  addition  to  articles  by  lawyers  there  are 
items  by  broadcasters,  technicians,  economists  and  politicians.  The  lawyer's 
contribution  must  be  to  apply  his  ability  to  recognize  legal  issues  and  his 
knowledge  of  the  law  to  this  broad  and  changing  field. 

Hence  the  papers  are  expected  to  analyze  legal  issues,  but  in  a  broader 
policy  context.  The  challenge  for  students  will  be  to  merge  the  'communications' 
and  the  'law'  aspects  into  a  Communications  Law  paper. 

Given  the  different  sort  of  papers  that  are  expected,  it  is  not  surprising 
that  a  very  different  sort  of  research  is  required  from  first  year  legal  writing 
assignments.  Some  of  the  sources  of  information  that  students  may  wish  to 
explore  are  outlined  below.  It  is  suggested  that  students  begin  their  research 
investigating  those  items  mentioned  under  "Additional  Sources".  Having  achieved 
the  necessary  broader  understanding  of  their  topic,  they  should  then  return  to 
the  Law  Library  and  the  Broadcasting  Act. 

A  final  word  of  caution  is  in  order.  The  paper  topics  will  emphasize 
current  developments.  Communications  is  an  expanding  field,  where  at  times  the 
only  constant  appears  to  be  the  presence  of  change.  However,  students  are 
cautioned  against  being  completely  seduced  by  "presentism" .  The  existence  of 
recurring  themes  in  broadcasting  (e.g.  compare  the  problems  of  inter-denomenational 
strife  on  the  airwaves  that  lead  directly  to  the  Aird  Commission  in  1929  and  the 
1982  CRTC  hearing  on  religious  broadcasting)  means  that  the  old  is  not  the 
irrelevant . 


A .  Traditional  Legal  Sources 


1)  Decisions  of  Regulatory  Agencies 


The  decisions  of  the  Canadian  Radio-television  and  Telecommunications 
Commission  are  available,  if  not  easily  accessible;  in  the  Law  library.  Decisions 
may  be  found  in  the  Canada  Gazette  Part  I,  or  m  pamphlet  or  loose  leaf  form 
in  the  stacks.  Earlier  decisions  may  be  found  in  annual  bound  volumes.  A 
reference  in  other  materials  to  e.g.  3  C.R.T.  241  indicates  the  page  number  in 
the  annual  bound  volumes  of  CRTC  decisions  on  policy  statements  where  the 
decision  may  be  found.  While  not  all  of  these  bound  volumes  are  available  in 
the  library,  all  CRTC  decisions  on  broadcasting  matters  are  available  in  the 
stacks  in  one  form  or  another. 


„„„  . .  Further>  the  Canadian  Regulatory  Reporter  (C.R.R.),  a  loose  leaf 

P  r  ing  service,  provides  a  summary  of  the  most  recent  decisions  of  the  CRTC 

CommunirI^of!CrSi0nS  °f  the  Ajnerican  counterpart  to  the  CRTC,  the  Federal 
communications  Commissions  are  reported  in  the  FCC  Reports  (FCC  2d) .  These 

can  be  found  on  the  second  floor  of  the  library  1  1 


Ill 


There  is  no  system  of  indexing  of  the  CRTC  decisions.  However  Professor 
Janisch  has  compiled  a  personal  subject  index  of  CRTC  decisions,  updated  to 
1978.  Consult,  as  well,  MHow  to  Find  Regulatory  and  Judicial  Decisions  in  the 
Communications  Field"  in.  Grant,  Peter  S.,  Communications  and  Public  Policy  in 
Canada  (Preliminary  Edition),  Toronto,  1979. 


For  decisions  after  May  1983,  the  student  should  consult  the 
Regulatory  Agendas.  The  Agendas  is  a  supplement  to  the  Canada  Gazette 
Part  1,  in  May  and  November  each  year.  It  provides  a  useful  summary  of 
the  past  and  proposed  initiatives  to  be  taken  by  the  CRTC,  organized 
according  to  the  various  broadcasting  issues.  With  this  breakdown, 
it  greatly  facilitates  access  to  decisions  that  may  be  required  for 
paper  topics  on  particular  issues. 


2)  Court  Decisions 


Although  broadcasting  matters  are  normally  dealt  with  by  the  CRTC,  an 
administrative  tribunal,  students  should  not  ignore  the  emerging  body  of  the 
case  law.  An  appeal  to  the  courts  has  joined  the  arsenal  of  weapons  available 
to  dissatisfied  participants  in  the  hearing  process.  These  judgments  can  be 
located  through  the  normal  techniques  of  legal  research. 

Decisions  in  cabinet  appeals  are  normally  dealt  with  through  Orders  in 
Council,  not  all  of  which  can  be  found  in  the  Canada  Gazette.  Locating  a 
particular  Order  in  Council  may  demand  an  imaginative  approach  e.g.  contacting 
the  Constituency  Assistant  of  your  local  Member  of  Parliament. 

3)  Secondary  Sources 

I 

Students  should  not  hesitate  to  consult  the  Index  to  Legal  Periodicals, 
Index  to  Canadian  Legal  Periodical  Literature,  Index  to  Periodical  Articles 
Related  to  Law,  or  the  Legal  Resources  Index  (available  on  Microfilm  in  the 
Library) . 

Note  three  journals  that  deal  specifically  with  Communications:  the 
Federal  Communications  Law  Journal  (American) ,  Canadian  Communications  Law 
Review  (available  only  to  1974),  and  Comm/ent  (a  journal  of  communications  and 
entertainment  law) . 


B.  Additional  Sources 


1)  Briefs  and  Submissions  to  Regulatory  Agencies 

These  can  represent  an  invaluable  source,  both  for  a  more  precise 
definition  of  the  legal  and  policy  issues  involved  and  for  a  statement  of  the 
positions  of  the  participants.  Students  can  often  obtain  these  by  contacting 
the  offices  of  the  initiating  party  or  by  attending  at  the  hearing  itself. 
While  the  CRTC  does  have  regional  offices  in  Halifax,  Montreal,  Winnipeg  and 
Vancouver,  there  is  no  office  in  Toronto. 
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2)  Newspapers  and  Magazines 


Students  should ' examine  closely  the  Globe  and  Mail,  the  Financial  Post, 
the  Wall  Street  Journal,  Macleans  etc.  Newspapers  and  magazines  chronicle 
recent  developments  and  industry  trends  particularly  well.  However,  as  the 
remarks  accompanying  the  above  article  about  Rogers  cable  systems  indicate, 
it  is  necessary  to  read  the  articles  carefully  and  in  context  to  full.y 
appreciate  the  implications  of  the  event  reported. 

In  addition  to  these  publications  produced  for  the  general  public, 
valuable  information  can  be  found  in  trade  journals  such  as  Broadcaster .  In 
Search,  a  quarterly  publication  of  the  Department  of  Communications  combines 
articles  on  broadcasting  matters.  While  the  Law  Library  should  be  receiving 
copies  this  fall,  students  can  be  put  on  the  mailing  list  by  writing  to: 

Information  services 
Department  of  Communications 
300  Slater  Street 
Ottawa 

Professor  Janisch  has  a  very  extensive  set  of  newspaper  clippings  on 
all  broadcasting  matters.  These  files  go  back  ten  years  and  constitute  a 
potentially  valuable  source  for  any  paper  in  Communications  Law.  An  examination 
of  the  published  reports  in  a  particular  topic  over  a  number  of  years  is 
perhaps  the  best  way  to  follow  industry  trends  or  to  observe  the  emergence  of 
policy. 

3)  Government  Publications 


The  most  obvious  Government  publications  are  the  reports  of  the 
Royal  Commission  and  task  forces  that  have  been  appointed  over  the  past 
fifty  years.  A  list  of  these  reports  is  set  out  below,  along  with  the  major 
recent  policy  statements  of  the  DOC.  As  mentioned  above,  CRTC  policy  state¬ 
ments  are  usually  in  the  Canada  Gazette  as  a  decision  of  the  Commission. 


Canada:  Report  of  the  Royal  Commission  on  Radio  Broadcasting. 

(Aird  Report).  Ottawa:  King's  Printer,  1929 

Canada:  Report  of  the  Royal  Commission  on  National  Development 
in  the  Arts,  Letters  and  Sciences.  (Massey  Report).  Part  I, 
section  II,  "Mass  media";  part  III,  section  XVIII,  "Broadcasting". 
Ottawa:  Queen's  Printer,  1951. 

Canada.  Report  of  the  Royal  Commission  on  Broadcasting. 

(Fowler  Report).  3  vols.  Ottawa:  Queen's  Printer,  1957. 

Canada:  Secretary  of  State,  Report  of  the  Committee  on 
Broadcasting.  (Fowler  Report).  Ottawa:  Queen's  Printer, 


,Canada:  Report  of  the  Special  Committee  of  the  Seante  on 
Mass  Media  (Davey  Report) .  iTvols.  Ottawa:  Information 
Canada,  1970. 


Canada:  Minister  of 
Policy:  A  Position 
(Dark  Green  Paper) 


(  cmmunications .  Compute r/Communi cat ions 
Statement  by  the  Government  of  Canada. 
Ottawa:  Information  Canada,  1973-. 


Canada:  Minister  of  Communi  cat  ions .  Communications:  Some. 

Federal  Proposals,  (Grey  Paper).  Ottawa:  Information  Canada 

Telecommunications  and  Canada,  Consultative  Committee  on 
the  Implications  of  Telecommunications  for  Canadian 
Sovereignty  (Clyne  Committee),  Ottawa,  19/9 

Canada:  Report  of  the  Royal  Commission  on  Newspapers.  (Kent 
Report) .  Ottawa:  Canadian  Government  Publications  Centre, 

Supply  and  Services  Canada,  1981 

Canada:  Report  of  the  Federal  Cultural  Policy  Review 

Committee.  (Applebert  Report).  Ottawa:  Information 
Services,  Department  of  Communications,  1982. 

Canada:  Minister  of  Communications.  Towards  a  New 

National  Broadcasting  Policy.  Ottawa:  Supply  and  Services, 

March  1983. 

Canada:  Minister  of  Communications.  Building  For  the 

Future:  towards  a  distinctive  CBC.  Ottawa:  Supply  and 

Services,  1983. 

Canada:  Minister  of  Communications.  The  National  Film 

and  Video  Policy.  Ottawa:  Supply  and  Services,  May  1984. 

•.  Reflet  fee  , 

dticatAX* :  A/vi  Services  \<\? 6 

In  addition,  both  the  Department  of  Communi can  ions  and  the  CRTC  reg  . . url 
fund  studies  on  diverse  issues.  The  Department  of  Communications  for  example 
has  recently  commissioned  18  reports  on  various  aspects  of  Direct  Broadcast 
Satellites  (DBS)  which  will  be  used  in  the  formulation  of  policy.  Obviously 
such  studies  would  make  a  great  contribution  to  any  paper  on  DBS. 


An  extensive  collection  of  DOC  and  CRTC  funded  reports  can  be  found  in 
Robarts  Library.  The  library  of  the  Department  of  Communications  (see  below) 
also  contains  many  of  the  studies. 

The  Annual  Reports  of  both  the  DOC  and  the  CRTC,  available  in  the  Law- 
library,  are  helpful  in  two  respects.  They  contain  a  synopsis  of  the  organizatic 
activities  over  the  past  year.  Further,  a  list  of  publications  available  throug 
that  body  is  usually  included.  This  provides  an  initial  list  of  materials  stude 
may  wish  to  look  at. 

4)  Corporate  Annual  Reports 

More  than  the  balance  sheet  (which  itself  may  be  worthwhile)  is  containe 
in  the  Annual  Reports.  The  companies  reaction  to  recent  developments  and 
planned  future  areas  of  activity  provide  an  indication  of  industry  trends.  Stub 
should  consider  examining  the  Annual  Reports  of  such  organizations  as  the  CBC, 
the  CP/,  Canadian  Cablesystems ,  MacLean-Hunter  Cablesystems  etc. 

5)  Special  Interest  Groups1  Publications 

Many  of  the  industry  groups  regularly  make  policy  statements  or  submiss] 
to  regulatory  agencies.  Piese  include  the  Canadian  Association  of  Broadcasters, 
the  Canadian  Cable  Television  Association,  ACTRA ,  and  the  Consumers'  Associatior 
of  Canada. 
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6)  Books 


The  books  listed  below  are  by  no  means  exhaustive  of  non-government 
publications  on  broadcasting.  However,  they  are  fairly  general  in  nature 
and  may  be  a  useful  source  of  information  in  obtaining  an  overview  of  an 
issue. 


Further  references  will  be  listed  in  each  week's  readings. 


Audley,  Paul,  Canada's  Cultural  Industries,  Broadcasting, 
Publishing,  Records  and  Film,  Toronto:  James  Lorimer  § 
Company,  Publishers  in  association  with  the  Canadian 
Institute  for  Economic  Policy,  1983. 

Babe,  Robert  E.,  Canadian  Television  Broadcasting 
Structure,  Performance  and  Regulation,  Robert  E.  Babe, 

Ottawa:  Minister  of  Supply  and  Service,  1979,  A  study 
prepared  for  the  EEC. 

Cultures  in  Collision,  The  interaction  of  Canadian  and 
U.S.  Television  Broadcast  Policies,  The  proceedings 
from  a  Canadian  -  U.S.  Conference  on  communications 
Policy.  New  York,  N.Y.:  Praeger  Publishers,  1984. 

de  Sola  Pool,  Ithiel,  Technologies  of  Freedom,  Cambridge, 
Massachusetts,  1983. 

Ellis,  David,  Evolution  of  the  Canadian  Broadcasting 
System:  objectives  and  realities,  1928  -  1968  /  Ottawa,  DOC 

Grant,  Peter,  Communications  and  Public  Policy  in  Canada, 
Peter  S.  Grant,  (Ottawa,  DOC,  1979). 

Grant,  Peter,  New  Developments  in  Canadian  Communications 
Law  and  Policy,  ed.  by  Peter  S.  Grant:  (Toronto):  The 
Law  Society  of  Upper  Canada,  1980. 

Johnston,  C.C.,  The  Canadian  Radio-Television  and 
Telecommunications  Commission:  a  study  of  administrative 
procedure  in  the  CRTC:  prepared  for  the  Law  Reform 
Commission  of  Canada,  Ottawa:  Law  Reform  Commission, 
c.  1980. 

Lyman,  Peter,  Canada's  Video  Revolution  Pay-TV,  Home  Video 
and  Beyond,  Toronto:  James  Lorimer  $  Company,  Publishers 
in  association  with  the  Canadian  Institute  for  Economic 
Policy,  1983. 

McFadyen,  Stuart,  Canadian  Broadcasting:  market  structure 
and  economic  performance,  Stuart  McFadyen,  Colin  Haskins, 
David  Gillen,  Montreal:  IRPP,  1980. 


Peers,  Frank  W. ,  The  Politics  of  Canadian 
Broadcasting,  1920-1951,  Toronto:  University 
of  Toronto  Press,  1969. 


Peers,  Frank  W.  ,  The  Public  Eye,  Television  and 
The  Politics  of  Canadian  Broadcasting,  1952-1968, 

Toronto:  University  of  Toronto  Press,  1979. 

Woodrow,  R.B.  and  K.B.  Woodside,  eds. ,  The  Introduc¬ 
tion  of  Pay-TV  in  Canada,  Montreal:  The  Institute  for 
Research  on  Public  Policy,  1982. 


7 )  Industry  Spokespersons 

Students  are  encouraged  to  interview  spokespersons  of  any  of  the  above 
groups.  In  the  past  they  have  proved  more  than  willing  to  discuss  the  issues 
with  knowledgeable  students. 

At  the  risk  of  stating  the  obvious,  a  word  of  caution  is  in  order.  The 
industry  spokespersons  will  not  write  your  paper  for  you?  It  is  suggested  that 
students  only  contact  representatives  after  they  have  done  their  initial  research 
and  have  specific  policy  or  legal  questions  they  wish  answered. 


C .  Specialized  Bibliographies 

Grant,  Peter  S.,  Communications  and  Public  Policy  in  Canada 
(Preliminary  Draft),  Toronto,  1979 

Communication  booknotes,  Centre  for  Telecommunications  Studies, 

George  Washington  University 

Acquisitions ,  Library  of  the  Department  of  Communications, 

Ottawa 

The  last  monthly  publication  of  the  DOC  lists  all  recent  acquisitions 
by  their  library.  As  such  it  represents  an  excellent  list  of  new  material. 

Copies  of  Acquisitions  are  available  in  the  DOC  branch  library  in  Toronto,  (see  below 

D.  Libraries 

^ - 

Students  should  be  prepared  to  go  beyond  the  Law  library  to  the  Metro 
Library  and  Robarts.  As  well,  students  are  entitled  to  make  use  of  the  books 
in  the  Department  of  Communications  at  55  St.  Clair  Avenue  East.  Phone  966-6276 
to  request  permission  to  use  the  library  at  the  desired  time. 
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Introductory  Note;  Week  1  -  History  of  Development 

of  Broadcast  Policy  and  Regulation 


The  materials  this  week  present  various  perspectives  on  the 
history  of  Canadian  broadcasting  and  the  policies  that  underlie  its 
regulation.  On  reading,  a  recurring  theme  will  become  evident:  the  tension 
between  commercial  aims  and  public-sector  non-commercial  policy  goals. 

This  tension  becomes  especially  clear  when  one  considers  Section  3 
of  the  Broadcasting  Act  (see  Vol .  3:  Statutory  Materials).  S.3(a)  of  the 
Act  establishes  a  national  broadcasting  system  "comprising  public  and 
private  elements".  Thus  it  is  apparent  that  some  attention  was  to  be  given 
to  commercial  incentives,  which  have  involved  extensive  purchase  of  American 
programming.  American  programming  is  considerably  less  costly  than  the 
production  of  Canadian  programming,  as  well  as  being  generally  more  popular, 
enabling  the  broadcasters  to  charge  higher  advertising  rates.  In  addition, 
it  should  be  noted  that  this  tension  between  commercial  and  public  policy 
considerations  exists  for  the  Canadian  Broadcasting  Corporation  (CBC)  as 
well  as  for  the  private  broadcasters.  The  CBC  receives  approximately  20%  of 
its  revenue  from  advertising,  and  thus  must  tailor  its  cultural  nationalist 
objectives  so  as  to  attract  advertising  revenue. 

The  materials  this  week  are  divided  into  three  sections.  The 
first  article,  "After  The  Flood"  gives  a  general  overview  of  where  Canadian 
broadcasting  is  now.  The  second  Section  outlines  the  historical 
developments  that  led  to  the  regulation  of  broadcasting  in  Canada  and  the 
formation  of  the  Canadian  Radio-television  and  Telecommunications  Commission 
(CRTC),  the  federal  broadcast  regulator.  Finally,  the  third  section  deals 
with  the  policy  aims  that  underlie  the  regulation  of  Canadian  broadcasting. 
As  you  read  these  excerpts  continue  to  refer  back  to  the  Broadcast  Act  of 
1968. 


One  of  the  major  hurdles  in  putting  into  effect  a  comprehensive 
broadcast  policy  has  been  the  failure  of  the  CRTC  and  its  predecessor,  the 
Board  of  Broadcast  Governors  (BBG),  strictly  enforce  policy  goals.  On  the 
other  hand,  some  critics  will  suggest  that  the  CRTC  has  done  an  acceptable 
job,  considering  the  economic  realities  of  Canadian  broadcasting.  The 
effectiveness  of  the  federal  broadcast  regulator  is  a  theme  that  will  recur 
as  you  read  the  materials  in  the  weeks  ahead. 

The  June,  1988  Report  of  the  Parliamentary  Committee  on 
Communications  and  Culture  is  its  most  recent  comment  on  the 
Capl an/Sauvageau  Task  Force  on  Broadcasting  Policy  (1986),  the  latest  in  a 
series  of  reports  on  broadcasting.  These  two  reports  should  be  compared 
with  Canadian  Voices  Canadian  Choices  -  A  New  Broadcasting  Policy  for  Canada 

just  released  later  in  the  summer  of  '88. 

The  overwhelming  preoccupation  of  all  reviewers  of  the 
broadcasting  sector  has  been  to  promote  a  CANADIAN  system  as  opposed  to  one 
based  on  the  importation  of  American  programming.  How  best  to  achieve  that 
goal  remains  a  central  question,  and  will  be  returned  to  ad  nauseam  in  the 
weeks  which  follow. 
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Introductory  Note:  Week  2  -  Technology 


A  serious  study  of  broadcast  regulation  must  include  some  grasp  of 
the  technology  involved,  particularly  the  new  technology. 

In  reading  this  material  concentrate  on  understanding  the 
principles,  rather  than  precise  technical  explanations.  While  the  articles 
are  primarily  intended  as  a  tool  for  explaining  the  basics  of  technology, 
the  implications  for  regulation  should  always  be  kept  in  mind. 

From  a  lawyer's  perspective,  technology  determines,  to  at  least 
some  extent,  what  regulation  is  appropriate.  As  with  Week  on  economic 
realities,  what  is  involved  is  not  any  absolute  determination,  but  rather  a 
realization  that  regulation  cannot  take  place  in  a  technological  or  economic 
vacuum. 


Thus,  when  reading  this  week,  keep  in  mind  some  of  the  following 

issues: 


As  technology  facilitates  the  reception  of  more  American 
programming  via  satellite  (DBS)  and  video  discs/cassettes, 
does  regulation  of  Canadian  content  remain  viable? 

Similarly,  what  impact  will  the  former  have  on  other  types  of 
content  regulation  such  as  censorship? 

What  the  implications  of  Ithiel  de  Sola  Poole's  argument  that 
spectrum  scarcity  no  longer  exists?  Is  regulation  itself 
still  justified? 

When  one  considers  technology  such  as  videotex,  does  the 
CRTC's  current  division  of  its  responsibilities  into  two 
separate  areas  -  "broadcasting"  and  "telecommunications"  - 
continue  to  make  sense? 

What  are  the  implications  for  Canada  of  so  called  non- 
mediated  information  technologies  such  as  video  cassettes  in 
which  there  are  not  gateways  to  regulate? 

How  realistic  is  the  proposal  in  Canadian  Voices  Canadian 
Choices  to  take  a  technology  neutral  approach,  and  only 
regulate  programming? 
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Introductory  Note:  Week  3  -  The  CRTC 


The  latest  annual  report  of  the  CRTC  will  have  been  distributed  in 
class.  From  it  you  will  see  the  significant  scope  of  the  regulatory 
activities  of  the  CRTC  over  not  only  broadcasting,  but  also 
telecommunications  in  Canada. 

The  materials  this  week  will  present  a  more  in-depth  look  at  the 
CRTC,  as  Canada's  federal  broadcast  regulator.  The  CRTC  derives  its  powers 
from  ss.4-32  of  the  Broadcasting  Act.  Although  these  powers  are  quite 
extensive,  they  have  rarely  been  used  to  their  full  extent.  As  you  read  the 
materials,  consider  whether  the  CRTC  can  effectively  fulfil  its  mandate 
without  using  its  full  range  of  power. 

The  first  excerpt  in  Part  A,  by  Robert  Babe,  gives  an  analysis  of 
the  performance  of  the  CRTC  until  1977.  Although  Babe's  book  is  now  ten 
year's  old,  it  is  still  the  most  comprehensive  analysis  of  the  Canadian 
television  broadcasting  industry. 

The  second  item  is  a  speech  given  by  CRTC  Chairman  Andre  Bureau 
last  spring  concerning  the  issue  of  cabinet  control  over  the  CRTC.  Note 
Bureau's  plea  for  either  a  power  of  direction  or  an  appeal  to  Cabinet,  but 
not  both.  The  government  in  Bill  C - 136  appears  to  have  ignored  his  view. 

As  you  read  CRTC  v.  CTV  recall  that  it  is  a  pre  Charter  decision. 
Do  you  think  it  might  be  decided  differently  now? 

The  last  two  articles  by  Chris  Johnson  outline  how  the  CRTC 
functions  at  its  hearings.  Despite  considerable  criticism  of  the  methods 
and  procedures  of  the  CRTC,  its  practices  have  remained  virtually  unchanged 
since  1972.  A  1978  proposal  to  revamp  the  procedures  was  never  acted  upon. 
The  CRTC  Rules  of  Procedure  appear  in  the  statutory  materials  volume  and 
should  be  consulted  at  this  stage. 


Introductory  Note:  Week  4  -  Economics 


This  week  the  materials  discuss  the  economic  realities  of  the 
Canadian  broadcasting  industry.  An  understanding  of  the  economics 
underlying  the  industry  is  a  necessary  prerequisite  to  any  evaluation  of  the 
effectiveness  of  regulation.  Whatever  policy  initiatives  are  adopted,  they 
obviously  cannot  ignore  the  economic  reality  that  the  private  sector 
broadcast  undertakings  must  be  profitable  if  they  are  to  stay  in  business. 
Even  the  CBC  cannot  escape  the  importance  of  commercial  incentives.  The 
product  which  broadcasters  sell  to  advertisers  is  audiences,  and  audiences 
are  delivered  through  the  most  attractive  programming. 

Measuring  audiences  is  a  substantial  business  and  several  recent 
newspaper  articles  on  this  subject  are  included  to  alert  you  to  recent 
developments. 

Canadian  broadcasters  have  in  the  past  "pirated"  American  program 
signals  and  rebroadcast  them  in  Canada  and  elsewhere  without  making  any 
payment  for  them.  The  final  article  by  Peter  S.  Grant  deals  with  changes 
which  the  Free  Trade  Agreement  with  the  U.S.  may  make  to  this  practice. 

Remain  alert  to  the  economic  issues  in  other  weeks'  readings 
especially:  the  CBC;  Private  Broadcasting;  Canadian  Content,  and  Cable. 
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Introductory  Note.  Week  5  -  The  CBC 


The  latest  Annual  Report  of  the  CBC  will  have  been  distributed  in 
class  and  should  be  perused  for  the  scope  of  the  activities  of  the  CBC. 

This  week's  materials  provide  a  closer  look  at  the  public-sector 
half  of  the  Canadian  Broadcasting  System  -  the  CBC.  The  CBC  occupies  a 
special  position  in  Canadian  broadcasting  as  it  falls  within  the  CRTC's 
regulatory  mandate,  yet  it  also  possesses  considerable  independence.  It 
reports  directly  to  Parliament,  and  it  can  appeal  any  conditions  of  licence 
directly  to  the  Minister  of  Communications. 

The  objects  and  powers  of  the  CBC  are  outlined  in  ss.  33-47  of  the 
Broadcasting  Act.  According  to  the  Broadcasting  Act  the  CBC  must  be  s. 

3(f),  "...predominantly  Canadian  in  content  and  character",  a  goal  which  is 
difficult  considering  the  limited  resources  provided  for  it  by  the  federal 
government.  Not  only  does  the  CBC  perennially  complain  that  it  does  not 
received  sufficient  funding  to  properly  carry  out  its  mandate,  but  it  is 
also  expected  to  bring  in  advertising  revenue,  a  requirement  which  further 
compromises  its  attempts  to  be  a  uniquely  Canadian  service.  Still,  the  CBC 
often  produces  many  highly  successful  shows  both  for  TV  and  radio,  and 
remains  the  most  effective  means  of  ensuring  Canadian  content  for  Canadian 
viewers  and  listeners. 

The  CBC  is  not  without  its  critics.  See  the  Applebaum-Hebert 
Report  of  the  Federal  Cultural  Policy  Review  Committee.  Consider  whether 
you  are  satisfied  with  the  measures  proposed  for  making  the  CBC  accountable 
as  contained  in  the  Report  of  the  Standing  Committee  on  Communications  and 
Cul ture. 


Do  you 
proposed  to  show 
productions?  Or 


agree  with  the  need  for  the  additional  television  channel 
specialty  programming,  NFB  programs  and  other  Canadian 
will  this  simply  undermine  the  CBC? 


* 


